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SUPPLEMENTAL MEMORANDUM CPI NI ON

VASQUEZ, Judge: This matter is before the Court on the

*

Thi s Opi ni on suppl enents the Court’s Menorandum Opi ni on
in Nestle Holdings, Inc. v. Comm ssioner, T.C Meno. 1995-441,
affd. in part, revd. and remanded in part 152 F.3d 83 (2d Cr.
1998).
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parties’ disputed conputations under Rule 155 of the decision to
be entered for Nestle Holding Inc.’s (petitioner) 1983, 1984, and
1985 tax years.! The ruling in this opinion relates solely to
petitioner’s 1985 tax year.2 The issue presented to us is

whet her the parties agreed in two settlenent agreenents on the
met hod of conputing the deficiency and/ or overpaynent for the
1985 tax year. In the event that respondent’s interpretation of
the settlenment agreenents is rejected by the Court, respondent
concedes that petitioner is entitled to a refund of $36, 441, 904.
See Respondent’s Additional Menorandum of Law.

Backgr ound

1995 Tax Court Opi ni on

Respondent determ ned deficiencies in petitioner’s Federal

i ncone taxes as foll ows:

Taxabl e Year Endi ng Anpunt
Dec. 31, 1983 $38, 934, 552
Dec. 29, 1984 21, 764, 946
Dec. 28, 1985 285, 591, 539

On Septenber 14, 1995, after the settlenent of nunerous

i ssues by the parties, the Court rendered an opinion (1995

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
years in issue (or the Internal Revenue Code in effect for years
in which carrybacks were generated).

2 Although we discuss petitioner’s 1983 and 1984 tax years
herein, we dispose of those tax years separately in an
acconpanyi ng order.
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opinion) with regard to remaining issues in the case. See Nestle

Hol di ngs, Inc. v. Conmi ssioner, T.C. Menop. 1995-441, affd. in

part, revd. and remanded in part 152 F.3d 83 (2d Cr. 1998). 1In
the 1995 opinion, the Court (1) held that petitioner and
Carnation Co. (Carnation) were entitled to interest deductions of
$131,739,791,°% (2) established the fair market val ue of various
Carnation assets, and (3) concluded that Carnation (i.e.,
petitioner) had to recogni ze capital gains on the sale of those
assets to Nestle S.A., a foreign entity. The Court ordered the
parties to submt conputations under Rule 155.

1995 Advance Tax Paynents

On Decenber 15, 1995, after the rel ease of the 1995 opi nion,
but before the Court entered a decision, petitioner paid
respondent the follow ng anounts (advance tax paynents) on the

deficiencies as anticipated by petitioner for the tax years in

i ssue:
Taxabl e Year Endi ng Advance Tax Paynents
Dec. 31, 1983 $6, 774, 252
Dec. 29, 1984 31,222,100
Dec. 28, 1985 114,964, 176

Initial Tentative Refunds and 1996 Mbdtion To Strike

On August 7, 1996, a stipulation by the parties wth regard

8 During 1985, Carnation was acquired by and becane a
subsidiary of Nestle Enterprises, Inc., petitioner’s predecessor.
For 1985, Nestle Enterprises, Inc., and Carnation filed a
consolidated return. Petitioner has filed its petition as a
successor in interest to Nestle Enterprises, Inc.
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to the Rule 155 conputations (1996 stipulation) was filed. In
order to understand the reason for this stipulation, we describe
vari ous actions previously undertaken by petitioner. During the
l[itigation, petitioner filed with respondent Form 1139,
Corporation Application for Tentative Refund, requesting
tentative refunds attributable to carrying back a variety of net
operating | osses (NOL's), business credits, and net capital
| osses generated in post-1985 tax years to the 1983 and 1984 tax
years (initial tentative refunds). See sec. 6411. Respondent
al | oned those refunds.

On July 26, 1996, before the parties filed their Rule 155
conput ati ons and proposed deci si on docunents, petitioner filed a
nmotion to strike paragraphs 4(cw) and 5(bt)(i) of its petition.
Through the notion, petitioner sought to clarify that the anmounts
carried back to the 1983 and 1984 tax years (and any resulting
adj ustnments) were not in issue before the Court. See infra 1996
stipul ation.

Respondent did not object to the notion. The Court
granted petitioner’s notion. For the purposes of this opinion,
we interpret the “not in issue” termnology to nmean that
petitioner did not seek to have this Court establish whether the

carrybacks which led to the initial tentative refunds were
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properly allowed by respondent.*

1996 Stipul ation and Tax Court Deci sion

The rel evant portions of the 1996 stipulation follow

1. Respondent nay assess the deficiencies
determ ned to be due pursuant to the foregoing decision
for the taxable [years] ended Decenber 31, 1983,
Decenber 29, 1984, and Decenber 28, 1985. The
deficiencies shown in the foregoing decision for the
1983 and 1984 taxabl e years and the overpaynent shown
in the foregoing decision for the 1985 taxabl e year
were determ ned without giving Petitioner credit for
carrybacks, including carrybacks that were tentatively
al l oned under the provisions of I.R C. sec. 6411, from
t axabl e years after Decenber 28, 1985, which carrybacks
are not inissue in this case. Further, the anpbunts of
the net tax assessed and paid and the deficiencies
shown in the foregoing decision for the 1983 and 1984
taxable years were determ ned after reducing the tax
assessed and paid for those years by all anounts that
were refunded or credited in connection with the
af orenenti oned carrybacks. The reflection in the
deci sion of these refunds is not a substantive
determ nati on of whether the carrybacks are all owabl e
and does not put the carrybacks in issue.

* * * * * * *

9. It is further stipulated that business credit
carrybacks, net operating |loss and capital | oss
carrybacks and the effect of such carrybacks, and ot her
simlar tax attributes defined in |I.R C secs.
6511(d)(2) and (d)(4) arising with respect to the
Petitioner’s taxabl e years begi nning after Decenber 28,
1985, were not at issue in T.C Docket No. 21562-90 and
may be the subject of a claimfor refund attributable
to such carrybacks and the effect of such carrybacks
into Petitioner’s taxable years ended Decenber 31,

1983, Decenber 29, 1984, and Decenber 28, 1985, * * *,
[ Enphasi s added. ]

4 As explained infra in the 1996 stipulation, the parties
agreed that the decision of the Court would not serve as res
judicata with regard to this issue.
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Pursuant to the record and the 1996 stipul ation, on
August 7, 1996, the Court also entered a decision (1996 deci sion)

redeterm ning the deficiency determ nations as foll ows:

Taxabl e Year Endi ng Defi ci ency
Dec. 31, 1983 $6, 780, 478
Dec. 29, 1984 33, 217, 385
Dec. 28, 1985 86, 323, 660

Pursuant to the Court’s refund jurisdiction under section

6512(b) (1), the Court also concluded in the 1996 decision that as
to the 1985 tax year, petitioner had an overpaynent of

$28, 640,516° in addition to the deficiency of $86, 323, 660.°

Subsequent Tent ati ve Ref unds

On Septenber 9, 1996, petitioner submtted to respondent
anot her Form 1139 seeking tentative refunds (subsequent tentative
refunds) of $556,698, $14, 045,138, and $49, 907,010 for the 1983,
1984, and 1985 tax years, respectively. The subsequent tentative

refund for 1985 resulted fromcarrying back NOL's generated in

5 The overpaynent of $28,640,516 resulted fromthe
di fference between petitioner’s $86,651,835 tax liability
(consisting of a $328,175 tax shown on petitioner’s tax return
plus the $86, 323, 660 defi ci ency established by the Court) and the
conbi nati on of a $328, 175 paynent nade with petitioner’s 1985 tax
return and the $114, 964, 176 advance tax payment for the 1985 tax
year.

6 Because respondent did not assess the advance tax
paynments as a deficiency until Dec. 30, 1996, they were not part
of the deficiency conmputations. See sec. 6211(a).
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the 1995 tax year to 1985.7 Furthernore, when the NOL's were
carried back to 1985, business credits that initially offset the
1985 tax liability becane eligible to be applied to the 1983 and
1984 tax years, creating refunds in those years.® Specifically,
the NOL's were derived fromadditional interest and State taxes
resulting fromthe litigation of the instant case. Respondent
al | oned the subsequent tentative refunds for 1983, 1984, and
1985.
Appeal of 1995 Opinion

In late 1996, petitioner appealed the Court’s valuation of
the Carnation assets and the corresponding capital gains issue to
the U S. Court of Appeals for the Second Circuit. On Decenber
30, 1996, respondent assessed the deficiencies redeterm ned by

the Court in the 1996 decision.® On July 31, 1998, the Court of

" Sec. 172(b)(1)(C provides that if a taxpayer has a
“specified liability loss”, the specified liability |oss can
serve as a carryback to the preceding 10 taxable years. The
definition of a specified liability |oss, however, has materially
changed between 1995 (the year in which the NOL carrybacks were
generated) and today. See sec. 172(f) before and after anmendnent
by the Omi bus Consolidated and Energency Suppl enent al
Appropriations Act, 1999, Pub. L. 105-277, sec. 3004(a), 112
Stat. 2681-905 (which applies to NOL's arising in taxable years
ending after Cct. 21, 1998).

8 A part of the refunds for 1983 and 1984 resulted from
carrying back business credits generated in 1986 and 1987.

°® The advance tax paynents for 1983 and 1984 did not cover
the entire deficiency assessed for 1983 and 1984 by respondent
pursuant to the Court’s decision. 1In order to cover the
shortfall, respondent credited $6,226 and $1, 995,285 to
(continued. . .)
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Appeal s affirmed this Court’s holding that petitioner had to
recogni ze capital gains on the sale of the Carnation assets but
reversed and remanded the Court’s 1995 opinion with regard to the
val uation of the Carnation assets.

Remand to the Tax Court and 1999 Stipul ation

After the Court scheduled the case for a newtrial, the
parties reached a basis of settlenent in 1999 as to the val ue of
the Carnation assets (1999 stipulation). The valuation dispute
affected only the deficiency and over paynment determ nations for
the 1985 tax year.! As part of the 1999 stipulation, the
parties described the deficiency and/or overpaynent conputation
for the 1985 tax year in their Rule 155 conputations. The
parties agreed to the foll ow ng:

1. * * * The parties hereby stipulate that

Carnation Conpany’s basis in the trademarks was

$239, 500, 000 and that the capital gain upon the sale of

t hese tradenmarks to NSA shall be conputed by reference

to the foregoing basis * * *.

2. The parties’ stipulation in paragraph 1 of

Petitioner’'s basis in the trademarks is for the sole

pur pose of resolving the remaining disputed issue in

this case and has no precedential value beyond

determ ning Carnation Conpany’'s basis in the trademarks
and goodwi | | / goi ng concern val ue.

°C...continued)
petitioner’s 1983 and 1984 tax accounts, respectively. Those
funds cane frominterest overpaid by petitioner for the years in
i ssue.

10 The val uation of the Carnation assets affected the
anount of capital gains petitioner had to recognize for the 1985
tax year
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3. Pursuant to T.C. Rule 155, this Court entered

a decision in this case on August 7, 1996, determ ning
a deficiency of incone tax due from Petitioner for the
t axabl e year ended Decenber 28, 1985, in the anmount of
$86, 323,660. As a result of this Stipulation of
Settled Issue, the foregoing deficiency nust be
reconputed pursuant to the parties’ stipulation of

basis in paragraph 1. The Court’s August 7, 1996

deci sion was acconpani ed by a stipul ation signed by
Petitioner’s counsel and Respondent’s counsel on July

26,

1996, and August 2, 1996, respectively. The

stipul ati on acconpanyi ng the August 7, 1996 deci sion

[ (1996 stipulation)] controls the manner in which the

i ncone tax at issue for the 1985 taxable year will be

reconputed. The parties will expeditiously submt the
reconputed deficiency for the Court to enter pursuant
to Rul e 155. [ Enphasis added. ]

For ease of reference, the Court provides a flowchart in the

appendi x which lists the various steps in this litigation.

The Parties’ Positions

In the present Rule 155 conputational dispute, respondent

arrives at a deficiency of $8, 815,210 for the 1985 tax year,

while petitioner arrives at a $41, 091, 800 overpaynent. !

11

Sec. 6211(a) defines a deficiency as the amobunt by which

the taxpayer’s tax liability exceeds the excess of:

(1) the sum of

(A) the anpbunt shown as the tax by the
t axpayer upon his return, * * * plus

(B) the amobunts previously assessed (or
coll ected without assessnent) as a deficiency,
over —-

(2) the amount of rebates, as defined in

subsection (b)(2), made.

In describing their respective positions, the parties

(continued. . .)
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Their deficiency and overpaynent conputations follow bel ow

Respondent’ s 1985
Defi ci ency Conputati on?t

Tax liability $45, 560, 035
Tax on return $328, 175
Anpbunt s assessed
as a deficiency 86, 323, 660
Tax assessed
and paid 286, 651, 835
- Reducti ons (49, 907, 010)
-Net tax assessed and paid (36, 744, 825)
Def i ci ency 8, 815, 210

Petitioner’s 1985
Over paynent Conput ati on?*

Tax assessed and paid 2$86, 651, 835
-Tax liability (45, 560, 035)
Over paynent 41, 091, 800

! W have slightly altered respondent’s and
petitioner’s presentations for conparison
pur poses.

2 Petitioner nade a $328,175 paynent with its
1985 tax return and a $114, 964,176 paynent in
anticipation of our 1996 decision. Petitioner’s
tax assessed and paid of $86,323,660 is net of
$28, 640,516 returned to petitioner by respondent
(i.e., $328,175 + $114,964,176 - $28, 640, 516).

The parties agree that petitioner’s tax liability for 1985
equal s $45, 560, 035, but they interpret the 1996 and 1999
stipulations differently in determning the deficiency and/or

over paynment for 1985. Although the NCOL carrybacks, which

(... continued)
characterize the sumof the ambunt shown as a tax on the return
and the anounts previously assessed as a deficiency as the “tax
assessed and paid’ by petitioner. W use the sane term nology in
this opinion as a shorthand reference to the sec. 6211(a)(1)
figure. Using a conputational format, a deficiency may therefore
be expressed as foll ows:

Tax liability - (tax assessed and paid - rebates).
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resulted in the subsequent tentative refund for 1985, are not to
be taken into account by the Court in redeterm ning the 1985 tax
liability, ! respondent argues that the 1996 and 1999
stipulations provide for the tax assessed and paid for the 1985
tax year to be reduced by the subsequent tentative refund.®®

Respondent first contends that the 1999 sti pul ati on provides
that the 1996 stipulation “*controls the nmanner in which the
incone tax at issue for the 1985 taxable year will be conputed.’”
Respondent then argues that because the parties agreed in the
1996 stipulation that the initial tentative refunds for the 1983
and 1984 tax years would be treated as a reduction to the tax
assessed and paid, the subsequent tentative refund for the 1985
tax year should be treated in the sanme fashion

Petitioner agrees that the 1999 stipulation directs the
Court to consider the | anguage of the 1996 sti pul ati on.
Petitioner, however, argues in a nenorandumthat the 1996
stipulation says “nothing at all” about whether the subsequent
tentative refund is to be treated as a reduction to the tax
assessed and paid for 1985. Petitioner further argues that the

“absence of any such | anguage for 1985 is not only conspi cuous,

12 Both parties agree that the NOL carrybacks, which
resulted in the subsequent tentative refunds, are also not in
i ssue before the Court.

13 Qur use of the singular formof the term “subsequent
tentative refunds” refers to the subsequent tentative refund for
the 1985 tax year.



but dispositive: it shows that the parties nmeant to treat 1985
differently from 1983 and 1984. "1

Di scussi on

Settl enent Agreenent | ssue

A. Contract Law

This Court applies general principles of contract law to
conprom ses and settlenents of Federal tax cases. W stated in

Robbins Tire & Rubber Co. v. Commi ssioner, 52 T.C. 420, 435-436

(1969), that “a conpromise is a contract and thus is a proper
subject of judicial interpretation as to its nmeaning, in |light of
t he | anguage used and the circunstances surrounding its

execution.” See also Brink v. Conmm ssioner, 39 T.C. 602, 606

(1962), affd. 328 F.2d 622 (6th Cir. 1964): Saigh v.

Comm ssioner, 26 T.C. 171, 177 (1956); Davis v. Conm ssioner, 46

B.T.A 663, 671 (1942); H nmelwight v. Conm ssioner, T.C Meno.

1988-114. Absent wongful m sleading conduct or nutual m stake,
we Wil enforce a stipulation of settled issues in accordance

wWith our interpretation of its witten terns. See StammlIntl.

4 In addition, petitioner also argues that respondent’s
own I nternal Revenue Manual instructs its enployees not to take
into account tentative refunds (resulting from NOL carrybacks not
in issue) in the conputation of a deficiency. See Internal
Revenue Manual, Part XXXV-Chi ef Counsel Directives Manual Exhibit
(35)(10)00-28 (July 11, 1991). In response, respondent only
argues that “regardless of the interpretation” of the Internal
Revenue Manual, statenents “issued to guide the [Interna
Revenue] Service' s enployees in performng their duties have a
directory nature and do not bind Respondent.”
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Corp. v. Conm ssioner, 90 T.C. 315, 322 (1988); Korangy V.

Comm ssioner, T.C. Meno. 1989-2, affd. 893 F.2d 69 (4th G

1990). However, we will not force a settlenment on the parties

where no settlenent was i ntended. See Autera v. Robi nson, 419

F.2d 1197 (D.C. Gr. 1969).

B. Analysis of Settlenent Agreenents

The i ssue before us is whether the subsequent tentative
refund should be subtracted fromthe tax assessed and paid for
1985, the result of which is a deficiency. Wen we exam ne the
| anguage used in the 1999 stipulation, we find that it does not
specifically provide for the tax assessed and paid for the 1985
year to be reduced by the subsequent tentative refund. The
rel evant portion of the 1999 stipul ation does state that the
“Incone tax at issue” for the 1985 year shoul d be conputed
according to the 1996 stipul ation.

The 1996 stipulation provides that as to the 1983, 1984, and
1985 tax years, petitioner should not be given credit for
carrybacks which are not in issue (i.e., the carrybacks should
not be considered in determ ning taxable inconme and the
corresponding tax liability). The 1996 stipul ation also states

that the 1983 and 1984 tax assessed and paid should be reduced by

15 We believe that the reference in par. 3 of the 1999
stipulation indicating that the deficiency be conputed accordi ng
to par. 1 refers to par. 1 of the 1999 stipulation and not the
1996 stipul ation.
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tentative refunds. |In conputing the deficiency and over paynent
for 1985, however, the parties did not address in the 1996
stipulation whether a tentative refund for 1985 was to be treated
as a reduction to the tax assessed and paid for 1985.

Al though it is evident fromboth stipulations that the 1985
tax liability should be conputed w thout considering the
carrybacks not in issue, it is unclear fromthe stipulations
whet her the parties also neant for a tentative refund for 1985 to
reduce the tax assessed and paid. Because the parties have not
clearly set forth the substance of their agreenent and since we
cannot discern the intent of the parties fromthe anbi guous
| anguage of the stipulations, we will not construe an agreenent
to exist with regard to the disputed issue.

Havi ng concl uded that the 1996 and 1999 sti pul ati ons do not
address the issue of whether to treat the subsequent tentative
refund as a reduction to the tax assessed and paid, we woul d
normal ly ook to relevant statutory and case |law to determ ne how
to treat the subsequent tentative refund in the deficiency
conput ati on. However, because respondent has conceded an
over paynment of $36,441,904 in the event that the Court does not
sustain his interpretation of the settlenent agreenents, we hold

that petitioner is entitled to a refund of $36, 441, 904. ¢

6 Petitioner agrees that the cash or credit refund should
be $36, 441, 904.



1. Deci si on Docunent

Addi tionally, respondent requests that if the Court
concludes that petitioner is entitled to a refund, the Court
i ncl ude | anguage in the decision docunent protecting respondent’s
right to challenge the validity of the carrybacks that resulted
in the subsequent tentative refund for 1985. Respondent’s
request arises from an unpublished opinion of the U S. Court of
Appeals for the Eighth Crcuit that upheld a U S. District
Court’s decision that the United States was barred under res
judicata principles from subsequently recovering a tentative

refund pursuant to section 6213(b)(3). See Bradley v. United

States, 106 F.3d 405 (8th Cr. 1997), affg. Gvil No. 3-94-1514
(D. Mnn., Jan. 30, 1996). Because petitioner does not object to
the | anguage itself,” the parties are directed to include the
| anguage in a stipulation drafted by the parties to acconpany the
deci si on docunent.

To the extent not herein discussed, we have considered the
parties’ other argunents and found themto be irrel evant or

Wi thout nerit.

17 Petitioner objects only to the | anguage being placed in
t he deci sion docunent itself instead of in a stipulation to the
deci si on docunent.



To reflect the foregoing,
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An appropriate order

directing the parties to file

revised computations will be

i ssued.
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Appendi x: Fl owchart Summmri zing Litigation
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